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Re: Regulatory Report #81
Mandatory Reporting of a Medical Condition: Occasionally, over the past 35 years, we’ve been asked to represent drivers facing serious criminal charges after appearing to have “passed out” at the wheel. Some of these drivers had excellent driving records but less impressive medical histories… quietly suffering from sleep apnea, diabetes, or heart disease. In some cases, drivers have been reluctant to seek treatment because of Ontario’s very strict medical protocols. When doctors in this province see high-risk medical conditions that could impact on a patient’s ability to drive, they are required to file a formal report with the Ministry of Transportation which triggers an immediate licence suspension. Canadian medical experts have debated the broad scope of the 2018 law and criticized the lack of discretion given to physicians but Ontario’s Ministry of Transportation defends the system…
“[It’s] a big reason why our roads and highways remain among the safest in North America,” the ministry said. “Ontario’s fatality rate has ranked our province among the top five safest jurisdictions in North America for over 20 years consecutively.” Ontario’s road fatality rate was 5.8 per 100,000 licensed drivers in 2018, according to the ministry.
Some doctors express concern that the current mandatory reporting system discourages patients from seeking treatment or at least from being completely truthful with their doctors. Dr. Raju Hajela, a contributor to a Canadian Medical Association guide on assessing fitness to drive, prefers discretionary reporting…
“There is a considered decision made between the doctor and the patient,” he said. “In the provinces where there is mandatory reporting, doctors are sometimes acting out of fear … There’s a lot of overreporting.”
Due to Ontario’s mandatory reporting protocol, drivers are sometimes reluctant to seek treatment and, as a result, these medical conditions may sometimes not come to light until it is too late….after your driver is alleged to have fallen asleep -or lost consciousness- before causing a serious accident.
If that happens, how do we defend the charges which are certain to arise from such an incident? 
“Asleep at the Wheel” Charges Following a Serious Accident: 
· Assume your driver has fallen asleep (or passed out?) immediately prior to a collision. Was there any prior indication that this might happen? Did he feel himself starting to get sleepy? Was there any evidence he was veering all over the road? Was he fighting to stay awake? 
· His logbooks will have been confiscated by the arresting officer…will they show he was well within his allowable hours of work? 
· The police will have also confiscated his cell phone…was there any suggestion that he was using his handheld device at the time of the accident?
· Depending on the severity of the accident and the injuries involved, your driver may be charged with “Dangerous Driving Causing Bodily Harm” under sec. 249(3). …or even “Criminal Negligence Causing Bodily Harm” under sec. 221- an indictable offence which carries a maximum penalty of ten years in jail. 
· But you should know that the case law suggests suddenly falling asleep is not, in and of itself, “Dangerous Driving” (R. v Chan) 
· Has the Crown proven alleged negligence on the part of your driver which led to this tragic accident? What duty imposed by law is the accused alleged to have breached? What conduct showed “wanton or reckless disregard” for the safety of others? At what point was your driver alleged to have given some consideration to his actions and recognized and ran “an obvious and serious risk to the lives and safety of others”? Where was the “marked and substantial” departure from the regular standard of care which the case law requires to prove such an offence? (R. v Creighton (1993), 1993 CdnLII 61 (SCC), 83 C.C.C. (3d) 346 (S.C.C.) at 370, 391) 

· In cases where there has been a traumatic injury, it is tempting and understandable for the Court to look at the consequence of the actions of your driver, rather than those actions themselves. An innocent party may have been badly injured but we are still obliged to conduct a meaningful inquiry into the conduct of the accused (R. v Vermette, 2012 MBQB 46 CanLII). The fact that another party was seriously injured does not, in and of itself, mean your driver was criminally negligent. 

· It is also tempting and understandable to confuse the concept of negligence as it pertains to a civil action with the standard of proof required in a criminal case. But, as the Court held in R. v Agular 2002 Carswell Ont. 4271 (Ontario Superior Court of Justice), these are two very different standards. There must not only be a greater degree of negligence, but also “a different moral quality to the act or omission” (R. v. Anderson (1990) 1990 Can LII 128(S.C.C., 53 C.C.C. (3d 481 at 486). The concept of penal negligence is aimed at punishing blameworthy conduct (R. v Tutton, 1989 CanLII 104 (SCC), (1989)1 S.C.R. 1436. Has the Crown proven your driver demonstrated “blameworthy conduct”?
Of course, we hope such tragic accidents never occur, but if your drivers do ever face such serious charges, please let us know as soon as possible. The impact on your CVOR Violation Rate or Safety Rating could be dramatic. 
Regulatory Report #80: Our April newsletter addressed only one issue:
· the need for American LLCs to register (or re-register) under Ontario’s Business Names Act

Regulatory Report #79: On February 1st, we contacted our clients and colleagues regarding:

· the mandatory Covid19 vaccine requirement for drivers crossing the border 

· more on the amendments to the HTA requiring the use of electronic logs in this jurisdiction

· new Client Identification and Verification rules from the Law Society of Ontario
· the annual invoice from The Tara Corporation for acting as your registered agent-for-service
Regulatory Report #78: Our November 2021 mailing addressed:

· red light camera tickets and their impact on your CVOR
· a further discussion of legal issues arising from policies regarding Covid in the workplace 
Regulatory Report #77: Our June 2021 newsletter included a discussion of;
· how to apply for your CVOR abstract online

· the Moving Ontarians More Safely Act

· the employment law issues arising from the Covid-19 vaccination 

· Canada’s ELD soft launch on June 12th
Regulatory Report #76: Our March 2021 newsletter addressed:

· demerit points assessed against a driver’s licence after an HTA conviction

· Ontario’s Cannabis Act

As always, if any of these topics are of interest or if you didn’t get a copy of one of these mailings, please send a note to Michael@michaelwalkerlawoffice.com or go to the firm’s website where copies of about 45 of the most recent newsletters have been posted. The website address is www.michaelwalkerlawoffice.com
______________________________

Michael Walker BSc., LLB

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

