                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                 The Michael Walker Law Office
The Tara Corporation
3219 Yonge Street







Telephone #: 416~488~0059

Suite 221 








Telefax #: 416~488~0095

Toronto, Ontario 







e-mail #:trucklaw@hotmail.com

Canada M4N 2L3







G.S.T. #:  R137 062 501







         

Date: February 3, 2005
Regulatory Report #26

On Site Driver Training "Safety & Compliance": Some of my clients have been telling me about the good service they have been receiving from Jim Tanner Enterprises Inc. Based just north of Toronto, Jim works with his clients to improve their CVOR record, prepare for MTO Facility Audits, assist with insurance premium improvement, upgrade Drivers' License classifications and also provide in-cab driver evaluations. His training sessions also deal with issues like road rage, defensive driving and the Transportation of Dangerous Goods. I am hearing good things...clients may wish to check out the services described at Jim's website <www.jimtannerenterprises.ca>. 

Hours of Work Rules in Canada: In our last mailing we discussed the uncertainty surrounding the U.S. Hours of Work rules. Since then, we've received requests for clarification of the Canadian rules as well. In a nutshell, a driver may not drive a truck or bus after having driven for 13 hours or having been on duty for 15 hours without first taking 8 consecutive hours off duty. A driver may also not drive a truck or bus after having been on duty for 60 hours in 7 consecutive days, or 70 hours in 8 consecutive days or 120 hours in 14 consecutive days. This is a very simplified summary; there are other provisions regarding sleeper berths, adverse weather, etc... Please don't hesitate to contact us for details. 

Deregulation Postponed  (Yet Again!): We previously advised our clients that Ontario would be dispensing with the need to obtain an operating authority. That initiative has been delayed as plans to repeal the Truck Transportation Act appear to be on hold once again. We'll let you know if and when this changes. 
Correspondence from the Ministry of Consumer & Business Services: Some of you may have recently received a confusing letter from the Manager of Compliance and Legislation for the MCBS Companies Branch indicating that you need to appoint an Agent for Service in Ontario. I've spoken with Ms. Chung (416-314-9763) and it appears that a computer error has resulted in this correspondence mistakenly being sent out to many of the American trucking companies for which The Tara Corporation acts as agent. If you have received this correspondence, you can ignore the "Form 2- Appointment of Agent for Service" under the Extra-Provincial Corporations Act but please call me regarding the "Form 2- Initial Return/Notice of Change" under the Corporations Information Act. I apologize on behalf of my colleagues at the MCBS for this confusion and inconvenience. 
Registration of LLC's in Ontario: As mentioned above, foreign corporations trucking to or from this jurisdiction are required to register and appoint an agent under the Extra-Provincial Corporations Act. 
Sec. 21 (1) of that Act says a corporation that isn't registered "is not capable of maintaining any action or any other proceeding in any court or tribunal in Ontario in respect of any contract made by it." The Courts have confirmed this interpretation: Success International Inc. v Environmental Export International of Canada Inc.(1995), 41 C.P.C. (3d) 244 (Ont. Gen. Div.) But more and more of my American clients are now operating as Limited Liability Companies as opposed to "regular" corporations? Are they also required to register and, if so, under what legislation? In June of 2000 we received correspondence from the Ministry of the Attorney-General indicating their intention to require those types of entities to instead file under the Business Names Act pursuant to sec. 33 of Schedule E of the ironically-entitled Red Tape Reduction Act, 1998. At the time they couldn't enforce that provision until the computer system of the Companies Branch had been upgraded. We're now advised by Mr. Diamond Ladha of the MCBS (416-314-0841) that LLCs doing business up here are required to file a Form 6 with his office. If you are an unregistered "LLC", please contact us immediately so we can forward you this required form for your signature.  

Workplace Safety and Insurance Act and Owner-Operators: As more of my American clients are contracting with Canadian broker-drivers or owner-operators in Ontario, it might be worthwhile to briefly review our law relating to this issue. Workers in Ontario are automatically entitled to benefits provided by our Act and their employers must pay premiums to the Workplace Safety and Insurance Board ("WSIB"). Independent operators are not automatically covered under the Act but may elect to be considered "workers". If they do choose to be covered, they must pay their own WSIB insurance. Owner-operators will be treated as independent operators for WSIB purposes only when their relationship with the carrier contains all of the following features: 

•
owner-operator pays for the truck and the majority of other equipment (fuel, maintenance, licence storage etc...) and is not required to finance the truck and equipment through company sources

•
owner-operator has the right to choose an operating vehicle and has "market mobility" in that he/she has discretion to enter into contracts of any duration to transport goods and maximize profit

•
the principal does not have the right to control from where products/services are purchased or otherwise exercise control over the owner-operator's operations except to the extent that loads are offered and destinations and delivery schedules are established by the contract with the shipper (and except for joint responsibilities set out in the statutes - such as CVOR ramifications)

•
the parties have to state that their relationship is one of contract for service and not that of employer-employee

•
the principal does not issue a Revenue Canada T4, T4-A or make any deductions for UIC or CPP

Regulatory Report #25: Our last mailing (December 1, 2004) addressed the following topics...

•
the American Hours of Work rules

•
the state of the Canadian trucking industry in light of increased insurance and fuel costs

•
the deregulation of entry control in Ontario 

•
the work we have been doing with Debbie Dent & Associates in Windsor re: CSA, FAST, PIPs. etc...

•
a small Michigan-based minority-owned trucking company looking to sell 

•
the need to conduct regular searches of your Commercial Vehicle Operators Record

If any of these topics are of interest, and if you did not receive a copy of Regulatory Report #25, please send an e-mail to <trucklaw@hotmail.com> and we'll send you a copy right away.

And Finally....As mentioned above, our company- The Tara Corporation- acts as registered "agent-for-service-in-Ontario" for our trucking clients from other jurisdictions. We included our annual invoice for providing this service with our last mailing.  If payment has not yet been received, a reminder will have been included with this memorandum. If payment has already been forwarded, please accept our thanks for allowing us to continue to represent you in this jurisdiction. 

______________________________
Michael Walker, B.Sc.. LLB. 
The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

