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   Date: May 14, 2006
Regulatory Report #29

Your CVOR Violation Rate: As most of you will now know, Ontario has recently decided to “deregulate” in the sense that they no longer require new carriers to obtain an operating licence under the Motor Vehicle Transport Act, 1987. That isn’t really big news because the licensing requirement had been a relatively meaningless barrier to entry control for some time. In fact, many provinces took this step years ago. 

However, Ontario will continue to have an automated system for keeping track of a carrier’s level of compliance with applicable safety regulations. Carriers will still be required to obtain their own 9-digit Commercial Vehicle Operator Registration (“CVOR”) number. There are estimated to be about 109,000 such CVOR registrants to date. Each of those is assigned a Safety Rating depending on their Violation Rate; to what extent are they exceeding the number of CVOR demerit points allowed for a carrier with their fleet size and mileage in this jurisdiction? This is often a challenge for American-based clients with relatively few miles in Ontario and therefore a correspondingly low “adjusted fleet size for CVOR purposes.” Consequently, a handful of incidents (accidents, convictions or out-of-service defects) can trigger an intervention by the Ministry for such carriers.

 If they reach 35% of their Threshold Level, they will receive a Warning Letter from the Ministry of Transportation’s Carrier Sanctions Office. If their Violation Rate reaches 65%, their Safety Rating may be downgraded from “Satisfactory” to “Conditional” and, if they should reach the 80% level, they would be called in for an interview or meeting with the Ministry’s Deputy Registrar or one of his staff. Under the present system, the vast majority of carriers are doing well. In fact, over 98,000 of them have a Violation Rate of under 34.9%. Only 3% have a Safety Rating of “Conditional” and only 145 of the carriers serving this Province have been deemed to be “Unsatisfactory”.

That may soon change. The Ministry is meeting with insurance companies, other Provincial governments and representatives of the industry to discuss how our CVOR system can be improved and “rationalized”. Recent meetings with MTO staff suggest the new pointing system will be based only on kilometers traveled –and not fleet size. As the MTO Licensing staff have moved over to Sanctions, we believe the new system will result in more Warning Letters, more Interviews and more Show-cause Hearings. To some extent, we are seeing that already. Now, more than ever, you will want to stay on top of your company’s Violation Rate by ordering a copy of your CVOR Level 2 Abstract.  

I am pleased to report that I now have a working relationship with Ms. Bunny McKenna, recently retired from the MTO as a CVOR Administrator. Bunny brings a wealth of knowledge about the system and the steps you should take in the event you are “flagged” by the Ministry for compliance intervention. She is able to fully assess a client’s CVOR Abstract and profile and make recommendations with regard to proactive steps which can be taken to keep your Violation rate at an acceptable level.and keep the MTO Sanctions Office satisfied. Let me know if you would like her help. 

A Message from the offices of D. Dent & Associates ( www.customshelp.com) : Debbie Dent reminds all border crossing carriers of the newest C-TPAT Highway Carrier Security Criteria and the implementation plan.

Phase 1 (to be completed by the time you receive this mailing) requires carriers to review and address 3 security areas:

· Conveyance Security (seals, trailer security etc..)

· Physical Access Security (employees, visitors etc..)

· Physical Security (fencing, lighting, parking etc..)

Current C-TPAT certified carriers need to incorporate these new recommendations into their border security plan in order to ensure their continued participation in the program. 

Debbie also recommends clients register for e-Manifest under the CBP ACE Initiative. The recent announcement of the Phase 4 Enforcement Guidelines for the Truck Trade Act requires carriers to be more directly involved in the transmission of advance cargo data. Many clients have been depending on U.S. Customs Brokers to perform that function and protecting themselves from any penalty action by getting a confirmation that the required fax was sent not less than 4 hours prior to arrival. By the time you receive this mailing, this protection will have disappeared and only registered ACE participants will be protected if they haven’t gotten the advance cargo information to the border at least an hour before they arrive.  

Contact D. Dent & Associates at 1-519-966-9821 for more information on this and other topical border issues. Time is of the essence.

Operation Air Brake: Similarly, we hope it is not to late to remind our clients  that both American and Canadian officials usually launch their 24-hour enforcement blitz in May each year. On May 5, 2005 they found 4,687 total violations including 1,919 brakes out of adjustment and 1,448 other brake-related violations. We hope this reminder is helpful…and reaches you in time. .   

Tara Corporation Agent-in-Ontario Invoices for 2006: Each of you should have received our annual invoice for acting as resident agent for 2006. That bill was dated February 1, 2006 and payment is now due. The amount of this invoice ($100.00) has not increased since 1992 and is roughly half the amount being charged by some other firms and companies in Toronto for this service. There has again been no charge for either the GST or for everyday disbursements. If your records indicate that you have not yet forwarded payment to the Tara Corporation for this year, could we ask you to please do so. Thankyou. 

Regulatory Report #28: Our November 3, 2005 mailing addressed the following topics...

•
my speech in Detroit before clients of the law firm of Dean Fulkerson and members of the Michigan Trucking Association

•
the essential elements of successful due diligence defence for Highway Traffic Act charges in Ontario courts

Regulatory Report #27: Our July 7, 2005 newsletter dealt with the following issues: 

•
the introductory free trial month provided to my clients by www.borderconnect.com
•
the proposed revamping of the CVOR system

•
the procedure for paying fines in Ontario and the statutory mandatory Victim Surcharge 

•
absolute liability for spills under Bill 133

· the penalties being assessed by the Canadian Border Services Agency as a result of inadvertent violations of the Advance Cargo Notification rules

· the implementation of FAST card requirements for “BRASS” shipment drivers 

If any of these topics are of interest, and if you did not receive a copy of either Regulatory Report #27 or Regulatory Report #28, please send an e-mail to Michael@michaelwalkerlawoffice.com and we'll send you a copy right away. Alternatively, feel free to simply go to the firm's new website  <www.michaelwalkerlawoffice.com> where recent editions of the newsletter will soon be posted along with a copy of the above-referenced speech and other helpful information.   

And Finally....I want to apologize to all of my clients and colleagues for the inconvenience caused by a recent computer problem in our office. You may have received e-mails purporting to come from me urging you to sign up for “RINGO” or Hi5” or some other site in order to view some photographs?. That was a “spam” message which was sent out automatically to everyone on my Contacts List when I attempted to reply to a similar message I received from a client in Buffalo. We have updated our virus protection software and taken other steps to ensure this doesn’t happen again. I am advised it might be helpful if we asked clients to stop using the trucklaw@hotmail.com e-mail address and urged clients to instead use the Michael@michaelwalkerlawoffice.com address exclusively from now on. Thanks for your patience.   

______________________________
Michael Walker, B.Sc.. LLB. 
The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

