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Regulatory Report #33

Ontario Court enforces US$192 million American judgment: In an unprecedented decision, the Ontario Superior Court recently recognized and enforced a U.S. judgment against the former CEO and CFO of the South Carolina-based Safety-Kleen Corp. Investors in the securities class action lawsuit had obtained their judgment in the states in 2005 but the executives had moved to Canada. Justice Ketih Hoilett ruled Kenneth Winger must still pay more than $192 million for his role in an accounting fraud. The interest alone is estimated to be accumulating at more than $30,000 per day. This is good news for all who purchased bonds issued by Safety-Kleen Corp. or its predecessor, Laidlaw Environmental Services, Inc., but also good news for any U.S. plaintiff trying to enforce any other American decision in this jurisdiction.   

Canadian Carriers in Provinces other than Ontario don’t need a CVOR any longer:  Carriers from other Canadian Provinces who have no trucks plated in Ontario no longer require a Commercial Vehicle Operator Registration (“CVOR”) number and can now operate trucks to or from this jurisdiction under their National Safety Code number. (Incidents in Ontario can and will still “count” against the carrier’s safety record in their home province.) This CVOR exemption does not apply to Commercial Motor Vehicles plated in Ontario or plated in the USA or Mexico that travel in Ontario. Those operators are still required to maintain a CVOR number. They are also reminded they are obliged to respond to any request for a CVOR Update regarding fleet size and mileage and to notify the MTO of any name or address change or change in their officers, directors, “members” or partners.    

New Scale in Windsor: Earlier this year the new “super-scale” in Windsor finally opened. It is estimated that the number of officers on duty there will increase from five to sixteen. That, combined with increased time allocated for Ministry of Transportation charges in that local court, will no doubt mean a dramatic increase in the number of charges in that area. Please notify your drivers and safety people accordingly.

Victim Fine Surcharge: Some of you have expressed concern regarding a curious amount added to fines levied against your company in an Ontario Court. The Courts have legislative authority under O.Reg. 161/00, pursuant to Section 60.1 of the Provincial Offences Act, to collect an additional surcharge to help compensate the victims of crimes in this province. In some cases, the amount is inconsequential but, if the fine is over $1,000.00, the surcharge is an additional 25%. Aside from the impact on your CVOR, this is something else to consider before routinely entering a guilty plea. 

CVOR- Do You Know Your Violation Rate in Ontario?: We have already obtained a Level Two CVOR Abstract for many of you this year. If you still have a CVOR # (see above) and have not ordered such a search since the new rules came into effect in April, we suggest you consider doing so. Another “CVOR Search Request” form is included (if applicable). Please call us regarding the letter of authorization we would also need to file with Ms. Kim Wood of the Ministry of Transportation. 

Tara Corporation Agent in Ontario Invoice: Please find enclosed (if applicable) our company’s annual invoice for acting as your registered-agent-for-service for 2008. Despite a drastic change in the exchange rate (the Canadian dollar surpassed the American dollar!), the amount of the invoice remains $120.00 US. There is still no charge for either the 6% federal GST or for everyday disbursements such as postage, photocopies, long-distance calls etc…This is literally less than half the amount being charged by other Toronto firms for this service. Please note the bill is dated February 1, 2008 and payment is not due until that date. Thank you for allowing us to continue to act in this capacity for your company. 

Regulatory Report #32:  Our last mailing- April 30th-  addressed the following topics…

·  significant changes to Ontario’s CVOR system which came into effect April 2nd
· the Registration of LLCs in Ontario under the Business Names Act

· an Industrial truck Service Company for sale

· the Legal Implications of using GPS in your fleets

Regulatory Report #31: Our March 2007 edition focused on…

· an update on new deadlines for Line Release Options at the border

· Americans with minor criminal records who are being deemed “criminally inadmissible” by Canadian officials

· the regulation of paralegals in this jurisdiction

· the need for U.S. carriers to appoint and maintain an agent-in-Ontario

· the CT-23 Tax Return request received by many of those clients

Regulatory Report # 30: Our November 15, 2006 edition dealt with…

· ACE and the mandatory e-manifest requirement

· ASK Personnel Driver Supply Services

· a specialty carrier for sale

· an update on the passport requirement for drivers

· the new Hours of Work Rules in Canada

Regulatory Report #29: Our May 15, 2006 edition addressed…

· the new C-TPAT Security Criteria

· an update on the e-manifest initiative for transmitting advance cargo data

· the Operation Air Brake enforcement blitz 

As always, if any of these topics are of interest, and if you did not receive a copy of these previous mailings, please send an e-mail to Michael@michaelwalkerlawoffice.com and we'll send you a copy right away. Alternatively, feel free to simply go to the firm's website  <www.michaelwalkerlawoffice.com> where recent editions of the newsletter have been posted along with other information we hope you will find of interest.  

And Finally.... As we approach the holiday season and the end of another year, let me be among the first to wish you and your staff all the best and to also thank you sincerely for allowing us to continue to be of service. New requirements at the border, increased fuel and insurance costs, a slowdown in the automotive industry and changes in our exchange rate have all combined to make 2007 a “challenging” year. Unfortunately many carriers who have been servicing customers in this jurisdiction for years were forced to cease operations in 2007. Let’s hope, for those who have survived, that the worst is behind us and let’s look forward to a prosperous and successful new year for our industry in general and for your company in particular.  

Happy Holidays!

______________________________
Michael Walker, B.Sc., LLB. 

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

