                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  The Michael Walker Law Office
The Tara Corporation
Michael@michaelwalkerlawoffice.com
www.michaelwalkerlawoffice.com
3219 Yonge Street







Telephone #: 416~488~0059

Suite 221 








Telefax #: 416~488~0095

Toronto, Ontario 







e-mail #:trucklaw@hotmail.com

Canada M4N 2L3







G.S.T. #:  R137 062 501








                 Date: March 10, 2009
Regulatory Report #38

Penalty Reduction Agreement for AMPs: Some of our clients have recently been assessed substantial Administrative Monetary Penalties (“AMPs”) by the Canada Border Services Agency for alleged violations of the Customs border-crossing rules and procedures set out in the Customs Act, the Customs Tariff and related Regulations.  The minimum amount of these fines is $1,000.00 but they are often much more severe as they are based on a percentage of the value of the load. Carriers may be aware that they can request a Ministerial Review of these decisions under sec. 131 of the Act. However, they may not be aware that they can now also request that the amount of the penalty be reduced pursuant to a Penalty Reduction Agreement (“PRA”). We have recently had discussions with CBSA staff in Ottawa (including Francois Ringuette, Bradley Jablonski, Jean Marc Dupuis and Marilyn Fox) who remind us that a request for PRA consideration must be filed at the same time a request for Ministerial Review is submitted. Further, this type of relief will only be granted in cases of  “systemic error” where the carrier has numerous or repetitive contraventions caused by a problem in their Commercial Information System. The amount of the penalty can be reduced by one dollar for each dollar of eligible costs invested to correct the systemic problem.  If you are being assessed a number of these penalties, please speak with us about both your eligibility for this type of relief and how we can work with our colleagues at Debbie Dent’s office (www.customshelp.com) to correct the underlying problem. 

The Passport Issue: Debbie’s office reminds us to remind our clients that, effective June 1st, travelers will need to present a valid, acceptable document that denotes both identity and citizenship when entering the U.S by land or sea (the U.S. W.H.T.I. having already been implemented for air travelers in January 2007.) In addition to a passport, U.S. Customs and Border Protection will accept the new U.S. Passport Card, new state/province-issued enhanced driver’s licences, or program cards for NEXUS, SENTRI, or the FAST Driver Program.  All these documents utilize radio-frequency identification (RFID) technology so they will suffice. On the other hand, the TWIC card (Transportation Workers Identification Credential) is NOT going to be sufficient. Check out the U.S. Customs and Border Protection information sheet at http:www.cscb.ca/listinfor/WHTIAtaGlance/pdf or the Canada Border Services Agency website at 

http://cbsa-asfc.gc.ca/whti-ivho/menu-eng.html for details. 

Toll Receipts at the Ambassador Bridge- Speaking of crossing the border, a number of clients have recently been written up and taken out of service by MTO Officers at the scales because they were unable to produce toll receipts verifying when they crossed the Ambassador Bridge entering Canada. My colleague Safety Consultant Blair Gough reminds us that the Hours of Work regulations stipulate that when a receipt has been issued, an officer has the right to ask that it be produced for inspection to review against information in the driver’s logs. What if the driver has used an automated “swipe card” and no receipt has been issued? Some over zealous officers have taken the position (incredibly) that a receipt still had to be produced! They have threatened to issue citations and take the driver out of service for 72 hours until they received the requested receipt. Subsequent discussions with senior Ministry officials have confirmed that is not correct.   

Pennsylvania Idling Restrictions: In our last mailing we discussed new anti-idling laws in California and Texas and speculated that other jurisdictions would soon follow suit. On February 6, 2009 the Pennsylvania Diesel-Powered Motor Vehicle Idling Act came into effect. The new legislation limits commercial vehicles to no more than five minutes of idling per hour with some seasonal exemptions for sleeper berth units until May 2010. See http://www.dep.state.pa.us/dep/DEPUTATE/airwaste/aq/cars/idling.htm for details. 

FMCSA New Regulations effective February 17, 2009: The FMCSA has identified 16 violations as essential elements of basic safety management necessary to operate in interstate commerce. Failure to comply with any one of the 16 regulations may result in an automatic failure of the safety audit which is to take place within 18 months of a new entrant having commenced operations. See http://www.fmcsa.dot.gov/ for more.

Regulatory Report #37: Our February 2009 report dealt with

· Changes to the CVOR Application process and new fees
· Changes to the Prosecutors used by the MTO in some Ontario Courts
· New requirement for Speed-Limiter devices in Ontario and Quebec
· Anti-idling laws in California and Texas
Regulatory Report #36: Our November 2008 newsletter addressed

· The Carrier Code Revitalization Project 

· Applications for a Sec. 105 Waiver to avoid Canadian withholding tax

· The above-referenced Ontario legislation mandating the use of “speed limiters”

· A proposed Diesel Tax Cut in Canada

Regulatory Report #35: In June 2008 we provided…

· information on how you can obtain a general overview of Canadian tax requirements

· a review of the registration requirements for trucking companies going to Alberta or Quebec

· an update on Ontario’s ongoing efforts to “crack down” on unsafe trucks

· a discussion of the driver shortage issue and how some companies are looking overseas for new drivers

As always, if any of these topics are of interest, please send a note to Michael@michaelwalkerlawoffice.com  You may also wish to go to the firm's website  <www.michaelwalkerlawoffice.com> where some older editions of the newsletter have also  been posted along with other information we hope you find of interest.  

And Finally.... Blair Gough and I are pleased to announce former MTO Carrier Licensing Office Manager Jim Lee will be joining our team of licensed and insured paralegals at CVOR Associates. Jim will be working with us to ensure our clients’ interests are protected –economically and efficiently- in various Courts throughout Ontario. He often appears in Newmarket, Milton, Burlington, Hamilton, Orangeville, Markham, Brampton, and Mississauga. Don’t let CVOR demerit points accumulate against your company unnecessarily. Let us know as soon as possible if any charges have been laid against your company or your drivers. We might be able to help. In fact, let us know if you would like us to do a CVOR search to determine your current Violation Rate (see enclosed CVOR Search Application form). The Ministry expects carriers to do these searches regularly.
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Michael Walker, B.Sc., LLB. 

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

