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       Date:  July 1, 2009
Regulatory Report #39

Service by Registered Mail on Foreign Corporations: As some of you will already know, the Ministry of Transportation often lays charges against American carriers operating in this province and they routinely  serve the resulting summons on the company by way of registered mail. In fact, it is the Ministry’s position- and the position of the Attorney-General- that service by way of registered mail is implicitly authorized by Sec. 26 of the Provincial Offences Act (“POA”). 

However, in the Ontario Court of Appeal decision of R. v R.J. Reynolds Tobacco Co (Delaware), 182 C.C.C. (3d) 126 the Court held that “in penal proceedings…a summons cannot properly be served on a person outside Canada without such service being authorized by a statute, and that in the absence of proper service the Court has no jurisdiction over the person…”. It has recently been argued in the Windsor Superior Court that Sec. 26 of the POA does not provide the required express authorization to allow service ex juris on a foreign corporation by way of registered mail.

It was further argued that foreign corporations are obliged to register  under the Extra-Provincial Corporations Act, and that a summons can only be properly and validly served on the company’s agent-for-service on file with the Companies Branch as appointed under that legislation. 

As we write this memorandum, we await a decision from the Court…and we are advised that the same argument has now been raised in a Sudbury Court as well.

The decisions in these cases may well impact on how MTO enforcement staff proceed in the future. If nothing else, it will almost certainly result in more strident enforcement of the registration obligations for American companies. If your company has not yet complied with the above-referenced requirement, please contact us as soon as possible. The total cost of that registration is only $700.00 US including the $330.00 filing fee and the $59.09 name search costs. The maximum penalty for failure to register is potentially $25,000.00. American companies which do not register also cannot initiate or maintain a civil action in an Ontario Court should they have a dispute with a supplier or customer in this jurisdiction.  

CBSA Offload Policy for Commercial Highway Shipments: You probably already know that, under the federal Customs Act, carriers must present their goods to an officer for examination if requested. If you do not present your goods within two hours, you can be subject to a fine under the Administrative Monetary Penalty System (AMPS #C026). 

But did you know that you are legally responsible for the costs of any offloading and reloading which the CBSA may deem necessary to complete their examination? There is no fee for x-raying your containers but, if the border services officer decides that offloading by a third party is also required, the “competitive fixed pricing for offload services” will likely be $198.00 plus $65.00 an hour. 

Regulatory Report #38: Our March 2009 newsletter contained discussions of

· The use of Penalty Reduction Agreements to lower substantial AMPs penalties

· The June 1 Passport deadline

· Drivers being charged for Hours of Work offences when they were unable to produce toll receipts

· New Idling restrictions in Pennsylvania

· New FMCSA Regulations regarding U.S. safety audits

Regulatory Report #37: Our February 2009 report dealt with

· Changes to the CVOR Application process and new fees
· Changes to the Prosecutors used by the MTO in some Ontario Courts
· New requirement for Speed-Limiter devices in Ontario and Quebec
· Anti-idling laws in California and Texas
Regulatory Report #36: Our November 2008 newsletter addressed

· The Carrier Code Revitalization Project 

· Applications for a Sec. 105 Waiver to avoid Canadian withholding tax

· The above-referenced Ontario legislation mandating the use of “speed limiters”

· A proposed Diesel Tax Cut in Canada

As always, if any of these topics are of interest, please send a note to Michael@michaelwalkerlawoffice.com  You may also wish to go to the firm's website  <www.michaelwalkerlawoffice.com> where some older editions of the newsletter have also  been posted along with other information we hope you find of interest.  

And Finally....I am in Texas with my youngest son for part of July and apologize in advance for any inconvenience caused by my absence from the office. Of course, I will have access to both voice-mail and e-mail and will make every effort to remain accessible and respond to your questions promptly.

Thanks for your patience and best wishes for your Independence Day holiday. It looks like the worst may be behind us and there are signs the economy in general and the transportation industry in particular may be picking up this summer…let’s hope so. 

     




______________________________
Michael Walker, B.Sc., LLB. 

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

