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Regulatory Report #42

R. v Karunakaran: We are often retained by our trucking clients to defend various charges laid by MTO or OPP officers and, in such cases, the Crown Prosecutor is obliged to provide “disclosure” to the accused. For reasons unknown (probably the simple volume of cases before the Court?) this is sometimes not done or, in some cases, the disclosure provided is inadequate. In this August 2008 judgment, Justice Armstrong dismissed a sec. 254(5) Criminal Code charge (failure to comply with a demand by a peace officer to provide a breath sample) because the arresting officer’s testimony was considerably more detailed than the “cryptic jottings” which had been provided as part of the disclosure. The officer’s notes were described as “sparse” and “woefully inadequate” and “insufficient to enable the Crown to provide proper disclosure”. It was ruled that this constituted a breach of Mr. Karunakaran’s section 7 Charter rights. Case dismissed!

There is no guarantee that we can always find a substantive or technical defense to every charge, but given the possible CVOR ramifications, it is almost always worth considering contesting every summons or ticket received for a serious offence. Working with our colleagues at CVOR Associates, we can usually negotiate a positive resolution and at least save you some demerit points. As this case demonstrates, sometimes the charges will be dismissed altogether. 

No Smoking in the “Workplace”: It sometimes seems as though Ontario is trying to come up with new ways to discourage trucking companies from doing business in this jurisdiction. A few months ago the Ministry of Transportation decided to make all CVOR registrations expire so that they needed to be renewed annually (with a fee of course.) Then, in August, the Ministry of Government Services sent our letters to 400 American carriers threatening to cancel their extra-provincial licences because they had “reason to believe” they were no longer carrying on business. (Most of the companies receiving this correspondence were in fact still making movements to this jurisdiction.) More recently, the MTO officers have begun enforcing the new “speed limiter” requirements and many of our clients have been charged for failure to equip their fleets accordingly. Now, as some of you may have read in the Windsor newspapers, a driver on the 401 was pulled over in October and given a $305.00 fine for smoking in his truck. 

Enforcement officials argued his rig is considered a workplace and The Smoke-Free Ontario Act provides “no person shall smoke tobacco…in any enclosed public place or enclosed workplace”.  That legislation has been in place since May 31, 2006 and this is the first instance where the Act has been enforced against a truck driver.  Predictably, the vast majority of drivers were outraged. 

It is our position that federally regulated carriers are NOT covered by the subject legislation. The Ontario Trucking Association issued a press release to that effect back in May of 2006. They indicated at that time that the province agreed with this interpretation of the law. Consequently, if any of your drivers are issued one of these $305.00 tickets, please let us know as soon as possible.  

Regulatory Report #41: This “ email only Edition” focused only on 
· the correspondence from the Ministry of Government Services which was sent out- in error-  to many of my American clients threatening to cancel their licences under the Extra-Provincial Corporations Act. 

Regulatory Report #40: Our mailing in early September of this year addressed

· Ontario’s New “Hands-Free” Law (Bill 118) outlawing the use of handheld cellphones  

· Debbie Dent’s (www.customshelp.com) recent decision to join .BorderConnect

· CVOR Update filings with the Sanctions and Investigations Office of the Ontario Ministry of Transportation renewing your 9-digit CVOR number for another year 

· A 164 page mailing with the MTO explaining how the Safety Rating and CVOR systems work (available as a “PDF” attachment)   

Regulatory Report #39: Our July 1st mailing addressed new developments regarding

· The service of a summons by registered mail on foreign corporations in the USA

· The CBSA offload policy-and charges- for commercial highway shipments

Regulatory Report #38: Our March 2009 newsletter contained discussions of

· The use of Penalty Reduction Agreements to lower substantial AMPs penalties

· The June 1 Passport deadline

· Drivers being charged for Hours of Work offences when they were unable to produce toll receipts

· New Idling restrictions in Pennsylvania

· New FMCSA Regulations regarding U.S. safety audits

Regulatory Report #37: Our February 2009 report dealt with

· Changes to the CVOR Application process and new fees
· Changes to the Prosecutors used by the MTO in some Ontario Courts
· New requirement for Speed-Limiter devices in Ontario and Quebec
· Anti-idling laws in California and Texas
As always, if any of these topics are of interest, please send a note to Michael@michaelwalkerlawoffice.com 

You may also wish to go to the firm's website  <www.michaelwalkerlawoffice.com> where some older editions of the newsletter have also  been posted along with other information we hope you find of interest.  

And Finally....In an effort to be a bit more environmentally responsible, and also more cost-effective, we are trying to communicate with our clients and with government officials – as much as possible- by email rather than regular “snail mail”. Sometimes this isn’t possible; it’s sometimes more appropriate to have a paper record of the correspondence. In many cases however it is quicker, cheaper and “greener” to communicate electronically. Unfortunately, we don’t have current email addresses for all of our clients. This became apparent when we tried to forward our last newsletter – Regulatory Report #41- to all of our “foreign” clients as an e-mail attachment.  If you have a spare moment, could you please send a brief note to Michael@michaelwalkerlawoffice.com or to trucklaw@hotmail.com so we can add your current email  address to our contacts list.

Thanks for allowing us to continue to represent you during what proved to be a very challenging year for our industry. Best wishes for the holidays and for what will hopefully be a more successful and profitable New Year. 

____________________________________________

Michael Walker, B.Sc., LLB. 

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

