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Regulatory Report #44

Ontario Trucking Company Sues Ministry of Transportation for $20 million: As most of you will know, all trucking companies operating in Ontario have a Safety Rating based on, among other things, their CVOR Violation Rate. When a Northern Ontario carrier’s violation rate “spiked” from 65% to 112%, their Safety Rating was changed to “unsatisfactory”. The company was in the process of appealing the resulting suspension when Ministry of Transportation enforcement staff stripped the plates off their trucks and trailers. Although the plates were returned the next day, the carrier argued that they had lost drivers, brokers and customers as a result of this over-zealous action by the MTO. The Statement of Claim alleges that the enforcement action was premature in that the suspension order should not have been enforced until all appeals were exhausted. Further, the plaintiff argues that the spike in his company’s violation rate was only due to the MTO’s failure to follow their own guidelines for the blended implementation of the new safety rating rules. The MTO intends to defend the lawsuit and we will keep you advised of any developments. 

Fleet Size vs. Kilometric Travel in Ontario: Under the “old” rules, a carrier was allowed to accumulate a certain number of CVOR demerit points based on fleet size and percentage of travel in this province. If you had 100 trucks and you reported that 10% of your mileage was in Ontario, the MTO would usually accept your figures and you would be treated like a carrier with 10 trucks for purposes of establishing your threshold and Violation Rate. Under the “new” rules, fleet size isn’t that relevant and it is important that carriers report all the mileage for all their trucks as per their IFTA reports. In fact, MTO Carrier Sanctions analysts have recently begun asking for copies of those reports to verify the information provided by carriers. Most of you will be operating with a Safety Rating determined under the old system but you will want to be careful about how you report your Ontario exposure when you renew your CVOR each year going forward.  

Speed Limiters: Sec. 68.1(1) of the Highway Traffic Act, mandating the use of speed-limiting systems for most commercial motor vehicles, is now being enforced. As we explained in Regulatory Report #37, your speed-limiting system has to be in good working order and properly set at a maximum speed of 105 kilometres per hour. Although there are no CVOR demerit points arising from a conviction under this new legislation, fines are routinely being assessed. MTO Officers are no longer giving out warnings. Let us know if you receive any such tickets.  

BorderConnect: We’ve mentioned in previous mailings about the excellent service our clients have received from Debbie Dent and her colleagues in Windsor. Hopefully you all received an invitation to their recent Highway Carrier Workshops held at the Holiday Inn in Perrysburg, Ohio on March 2nd and March 23rd. The first session –“Canada USA Border 101”- was an opportunity to learn how border program initiatives like FAST, C-TPAT, PIP and CSA could benefit your company- and also to help you get ready for e-manifest, scheduled for June of this year. The second workshop  – “Surviving a CBSA/CBP Audit, Validation or Review”- helped carriers anticipate what to expect during either a general or CSA audit and how to put your system to the test for a security validation. Let us know if you want to be invited to future seminars and we will make sure your company is added to the invitation list. The regular registration fee is $195.00 US but there is a discount available for clients of our firm. 

If you were unable to attend but would like further details on these workshops or if you just have questions regarding cross-border compliance programs in general, please contact Debbie or Anita Laframboise at 1-800-596-5176. I am sure you will find them very helpful.    

CVOR Search: The MTO is recommending that carriers order a copy of their Level Two CVOR Abstract at least once a year. If you have not done that, and don’t know your current Violation Rate, please call us regarding the Search Application form included with this mailing. We can pay the nominal search fee on your behalf but we would need a letter of authorization from you addressed to Ms. Kim Wood of the MTO Data Access Unit. This letter has to be an original – on your letterhead- and cannot be a photocopy, email or telefax. It has to authorize Ms. Wood to release your confidential CVOR information to our office for analysis. 

Regulatory Report #43: Our first newsletter of 2010 dealt with

· American drivers with criminal records who still need to come to Canada
· The passage of new legislation authorizing the service of a summons on an American company by registered mail
Regulatory Report #42: Our final newsletter of 2009 addressed

· the defence of inadequate Crown disclosure which can sometimes be used to defend carriers facing charges in Ontario

· the  issue of drivers being charged under Ontario’s Smoke Free Ontario Act 

Regulaotry Report #41: This “ email only Edition” focused only on 
· the correspondence from the Ministry of Government Services which was sent out- in error-  to many of my American clients threatening to cancel their licences under the Extra-Provincial Corporations Act. 

Regulatory Report #40: Our mailing in early September of 2009 addressed

· Ontario’s New “Hands-Free” Law (Bill 118) outlawing the use of handheld cellphones  

· Debbie Dent’s (www.customshelp.com) recent decision to join .BorderConnect

· CVOR Update filings with the Sanctions and Investigations Office of the Ontario Ministry of Transportation renewing your 9-digit CVOR number for another year 

· a 164 page mailing with the MTO explaining how the Safety Rating and CVOR systems work (available as a “PDF” attachment)   

As always, if any of these topics are of interest, please send a note to Michael@michaelwalkerlawoffice.com  I would normally also refer you  to the firm's website  <www.michaelwalkerlawoffice.com> where some older editions of the newsletter have also  been posted along with other information we hope you find of interest. Unfortunately that server recently “crashed” and the website is temporarily unavailable. 

And Finally.... I am in Oregon golfing with some clients and colleagues for 4 or 5 days in April. Obviously I will check my messages frequently but I apologize in advance for any delay responding to your calls or emails. Thank you for your patience. 

____________________________________________

Michael Walker, B.Sc., LLB. 

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

