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Regulatory Report #46

Her Majesty the Queen and Cimran Transport Ltd.: We were not involved in this case, argued before Justice L. Dean on June 10, 2010, but the resulting decision will impact many of our trucking clients. It involves the interpretation of Section 8(5) of Regulation 611 passed pursuant to the Highway Traffic Act and, more specifically, when an annual inspection sticker can be said to expire. The regulation provides that a sticker is “valid until the end of the twelfth month after the month of inspection indicated on the sticker”. Prior to Cimran we had achieved considerable success for our clients relying on the decision of Justice P. Bourke in Ministry of Transportation and Anpro Excavating and Grading Inc. 2008 ONCJ 349. That Court held that the wording of Section 8(5) was ambiguous or unclear and it could be argued that an inspection done in December of 2006 was still valid in January of 2008 - January being the“ twelfth month after the month of inspection”. The Court in the Cimran case, however, took the position that the wording was very clear and that such an inspection would cease to be valid at the end of December 2007. He reversed the previous ruling of Justice of the Peace Jafar and found Cimran guilty.  What does this mean for our trucking clients? Simply that now would be a good time to check and see if all your vehicles have a “valid” annual inspection sticker. We expect MTO Enforcement will be laying a lot of these charges in the immediate future now that they have this case on which to rely. Remember that a conviction under this section results in the imposition of three CVOR demerit points. 

Registration as a Foreign Corporation under Ontario’s Extra-Provincial Corporations Act: It has come to our attention that some of our American trucking clients- making movements to or from Ontario under their Commercial Vehicle Operators Registration (“CVOR”)- still have not yet registered with the Ministry of Government Services Companies Branch. Under sec. 4(2) of the legislation, corporations incorporated in the states must obtain an Extra-Provincial Licence in order to conduct their business activities in Ontario. Failure to do so can result in prosecution and, in theory, a fine of as much as $25,000. Of more practical concern, the Companies Branch of the Ministry of Government Services has taken the position corporations which are not properly registered, cannot initiate or maintain a civil action in this province…so you couldn’t sue a customer or supplier if you needed to do so. This has proven to be a real problem for some clients who have asked me to assist them in collection matters. Please note - if you are an LLC as opposed to a corporation, you must register under the Business Names Act instead. Neither filing is particularly onerous or expensive and neither registration would expose you to tax liability in this jurisdiction. 

Application for CVOR Search: In the past year we have performed CVOR searches for only 48 of our hundreds of trucking clients. That means literally hundreds of our other clients still have not obtained a current Level Two Abstract. We’ve included another of the search application forms with this mailing and, if you are among those who have not yet ordered a CVOR Search, we urge you to give us instructions to proceed in that regard. It is usually a worthwhile exercise. Many carriers are surprised to see they have accumulated demerit points relating to inspections and convictions of which they were not even aware. You want to make sure that your Overall Violation Rate is not approaching 35% of your allowable threshold. Remember that the Carrier Sanctions Office of the MTO suggests carriers do these searches twice a year.  

Regulatory Report #45: Our August 2010 mailing dealt with

· The new US DOT Comprehensive Safety Analysis program

· The Ontario Harmonized Sales tax of 13%

· The appeal of a recent Speed Limiter case

· What now classifies as “catastrophic impairment” in Ontario motor vehicle accident cases 

Regulatory Report #44: Our newsletter from March of this year addressed…

· a law suit against the Ministry of Transportation by a carrier shut down by the Carrier Sanctions Office

· new rules for reporting your kilometric travel in Ontario for purposes of establishing your CVOR threshold

· increased enforcement of the “new” speed limiter provisions in the Highway Traffic Act

· the Carrier Workshops conducted by our colleagues at BorderConnect in Perrysburg, Ohio

· the need to conduct regular CVOR Searches to determine your Violation Rate

Regulatory Report #43: Our first newsletter of 2010 dealt with…

· American drivers with criminal records who still need to come to Canada
· The passage of new legislation authorizing the service of a summons on an American company by registered mail
Regulatory Report #42: Our final newsletter of 2009 addressed…

· the defence of inadequate Crown disclosure which can sometimes be used to defend carriers facing charges in Ontario

· the  issue of drivers being charged under Ontario’s Smoke Free Ontario Act 

Regulatory Report #41: This “ email only Edition” focused only on …
· the correspondence from the Ministry of Government Services which was sent out  to many of our American clients threatening to cancel their licences under the Extra-Provincial Corporations Act. 

Regulatory Report #40: Our mailing in early September of 2009 addressed…

· Ontario’s New “Hands-Free” Law (Bill 118) outlawing the use of handheld cellphones  

· Debbie Dent’s decision to join .BorderConnect

· CVOR Update filings with the Sanctions and Investigations Office of the Ontario Ministry of Transportation 

· a 164 page mailing with the MTO explaining how the Safety Rating and CVOR systems work (available as a “PDF” attachment)   

As always, if any of these topics are of interest, please send a note to Michael@michaelwalkerlawoffice.com
And Finally.....As we approach the end of another year- a year which has been very difficult for many of our trucking clients- we are pleased to report that there will once again be no increase in the amount charged by our company for acting as your registered agent for service in Ontario for the coming year. Despite increased costs and a drastic change in the exchange rate, the amount of the atttached invoice remains $120.00 US- less than half the amount charged by many other Toronto firms providing this service and much less than what we were charging in 1992 when we were with Morris Rose Ledgett. Like many of you, we have been trying to cut overhead costs in an effort to keep our rates from increasing. There is still no charge for disbursements (postage, photocopies, long-distance calls, telefaxes etc…) and no charge for the new 13% Harmonized Sales Tax. Furthermore, payment of this invoice is not due until February 1, 2011. We hope this helps. Thank you for allowing us to continue to represent you in this jurisdiction. Best wishes for the Holidays and we join you in looking forward to a successful and more stable 2011.  
____________________________________________

Michael Walker, B.Sc., LLB. 

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

