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Regulatory Report #49

Criminally Inadmissable: In previous mailings (Regulatory Report #43) we discussed the growing problem of American drivers with criminal records, being denied entry to Canada after having been found to be  “criminally inadmissible”. I’ve recently had the opportunity to work closely with a very knowledgeable and experienced immigration lawyer who specializes in this area. Ms. Marisa Fell of FW Canada explains that many criminal convictions in the USA (including DUI) will bar you from entering Canada unless you…

· Apply for Criminal Rehabilitation- the driver is only eligible to apply five years after the completion of his or her “sentence” (or probationary period)

· Are Deemed Rehabilitated by the passage of time- this may be an option in cases where ten years have passed since the completion of the driver’s sentence and there is just the one relatively minor offence 

That being said, the driver may also be able to apply for a Temporary Resident Permit (“TRP”) depending on the gravity of the offence, the amount of time that has passed, and the reason for their need to enter Canada. These permits may be issued for a day, for a year or they may be flat out refused. It is entirely within the discretion of the individual immigration officer assessing the application. That is why it is important these applications be prepared properly…and that is also why we will be working with Ms Fell in the future should this continue to be an issue for any of our clients and their drivers. I urge you to review Ms. Fell’s website at www.foreignworkercanada.com for further information and contact us if you or your drivers have any questions about the process. 

Essential Elements of a Due Diligence Defence: With the help of our colleagues at CVOR Associates we have represented literally hundreds of drivers and companies charged with various offences in Ontario in the past year. Some of these are absolute liability offences (wheel offs for example) where we can often only speak to penalty, but most charges (defective brakes, improper tires, fail to maintain, fail to display, unsafe vehicle etc…) give rise to a due diligence defence, where it is open to the accused to argue that he or she took all reasonable steps to prevent the offence from occurring. 

A successful due diligence defence may address a number of factors including the role of the company’s Safety Director and the company’s policies with regard to driver hiring, training, and ongoing discipline and incentive programs. Given the CVOR ramifications of a conviction for any of these types of charges, and the possible impact on your company’s Violation Rate and Safety Rating, we strongly recommend that you consider defending all such charges. Don’t let your drivers simply “pay the ticket” without at least letting us advise you of your options. Even if we can’t reasonably argue due diligence, there may be a technical defence available. And, even in cases where there is no obvious technical or substantive defence, it may still make sense to enter a plea of not guilty; simply delaying an inevitable conviction for several months can minimize the negative impact of any demerit points on your CVOR.  

CVOR Search: Part of a due diligence defence is demonstrating that the company routinely monitors compliance and tracks its safety performance in this jurisdiction. This means regularly ordering a copy of its Level Two CVOR Abstract and acting on any issues or trends discovered through an analysis of that report. 

We therefore urge you to instruct us to obtain a copy of your CVOR Abstract if you have not recently done so. One of the new CVOR Search Request forms is included with this mailing. Please contact us to discuss the wording of the letter of authorization required for Ms. Kim Wood of the MTO Data Access Unit. That letter has to be an original- on your letterhead- and simply allows her to release your confidential CVOR information. 

Speed Limiter Charges: You will by now all be familiar with Ontario’s requirement in sec. 68.1(1) of the Highway Traffic Act that commercial motor vehicles must be equipped with “a working speed limiting system.” The interpretation of this legislation was the subject of an interesting appeal before the Honourable Justice J.L. Getliffe in London on March 17, 2011. In the case of R. v Don’s Triple F Transport, Inc., the Court upheld the decision of the Justice of the Peace and dismissed the appeal by the Crown ruling that you can’t charge someone for violating this provision just because the “working speed limiting system” they had was not set at the right speed. As of the date of this mailing, we are waiting to see what the Ontario Court of Appeal will decide. In the meantime, we should probably consider disputing any and all speed limiter charges laid under this section against our clients.

Regulatory Report #48: Our newsletter from May of this year addressed…

· A recent study showing more Ontario-based truck drivers violating American hours of service regulations

· An improvement in safety statistics in Ontario since 1990

· The e-manifest software available from our colleagues at BorderConnect

· Changes to the CBSA’s policy regarding the use of a “Letter of Authorization” to use another carrier’s Carrier Code

Regulatory Report #47: In February we discussed…

· The problem of load brokers not paying carriers for movements made

· The tax-filing obligations of an American LLC carrying on business in this province

· Changes to the Employment Standards Act in Ontario

As always, if any of these topics are of interest or if you didn’t get a copy of one of these mailings, please send a note to Michael@michaelwalkerlawoffice.com or go to the firm’s newly relaunched website <www.michaelwalkerlawoffice.com> where copies of more than 20 of the most recent newsletters have been posted. 

And Finally.....As you know, all American trucking companies moving to or from Ontario are obliged to appoint an “agent-for-service” in Ontario and our company- The Tara Corporation- acts in that capacity for the great majority of our “foreign” clients. We render an invoice each year for this service and, if applicable, we have included that bill for 2012 with this mailing. Please note that there has still been no charge for either the 13% HST or for everyday disbursements, and the amount charged – only $120.00- remains a fraction of what many other Toronto firms are charging for this service. (Some agents are charging between $770.00 and $990.00 per year!) This invoice is not due until February 1, 2012…so no rush in forwarding payment.  Thank you for allowing us to continue to represent you in this jurisdiction. 

______________________________

Michael Walker BSc., LLB

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

