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               Date:  February 1, 2014
Re: Regulatory Report #56
Filing Tickets: When our clients or their drivers receive tickets in this jurisdiction, we usually file them with the Court on their behalf. Often we don’t receive these tickets until they are outside the 15-day deadline but we’re usually able to convince the Court staff to accept them and set them down for trial anyway. That is changing. The London Court has already indicated they will no longer accept tickets which are “out of time”. Other Courts have indicated an intention to follow suit. Please try to scan and email or fax us any tickets you receive as soon as you get them to avoid the risk of being convicted “in absentia” on the 16th day. 
Victim Surcharge: As part of the throne speech last year, our government promised to give victims of crime an increased voice in the justice system…and to improve and expand the range of services for victims. That, of course, means more funding. As a result, the Increasing Offenders’ Accountability for Victims Act (Bill C-37) has been introduced to, in some cases, double the surcharge automatically added to fines in Ontario Courts. This includes offences under our Highway Traffic Act. Many of our trucking clients have already expressed concern about the mandatory surcharge added to their fines pursuant to Ontario Regulation 161/00 of the Provincial Offences Act. Those amounts will now be considerably higher…perhaps as much as 30% of the amount of the fine. Some Judges have already expressed some resistance to this mandatory “tax” limiting their sentencing discretion. In one case, a Judge simply refused to impose the surcharge and, in another, a Judge allowed an offender 50 years to pay! Unfortunately, we can’t count on that kind of judicial defiance!

Reasonable Expectation of Privacy: Some of our clients have recently been stopped in this province and had their vehicles searched. Occasionally the officer has found incriminating documentation such as crumpled up toll receipts or duplicate log sheets and this has led to charges against the driver. It is important to remember that the Highway Traffic Act contains a provision which specifically addresses this situation: 
Section 216.1(1): Any officer appointed for carrying out the provisions of this Act may, at any time, examine any commercial vehicle and its contents and equipment for the purpose of ascertaining whether this Act, the Compulsory Automobile Insurance Act or the Dangerous Goods Transportation Act of the regulations under any of them, are being complied with, and the driver, operator or other person in control of the vehicle shall assist in the examination.” 2002.c. 18, Sched. P. s. 37
In other words, if the driver refuses to comply, he can be found guilty of another offence and fined between $250.00 and $20,000.00. 
But when can the driver of a commercial motor vehicle argue that he or she has a “reasonable expectation of privacy” and that such a search is unlawful? This issue was addressed by the Ontario Superior Court of Justice in R. v Bhanghal in a judgment released on May 31, 2013. In that case, the officer did not ask the driver for logs and related documentation. Instead he searched the cab and found them in the sleeper berth. The Court held that the officer had “broad, but not unfettered, powers of inspection”…which did not extend to the sleeper berth of the cab. 

That sounds like a reasonable decision. However, the paperwork seized was still admitted as evidence! The Court held the documents were admissible since the officer had the right to ask for the documents and the driver would’ve been compelled to provide them had he been asked to do so. The Court decided the admission of this documentation “would not bring the administration of justice into disrepute.”
So much for the “fruit of the poison tree” theory!
An  LLC which has not yet registered under our Business Names Act: We have just received correspondence from Ms. Yvette Piggott of the Companies Branch, reminding us to remind our foreign LLC clients that the penalties for not registering can be as high as $25,000.00. In addition, Ms. Piggott observes, only a registrant can take legal action, and recover compensation for damages suffered, if someone else tries to operate under your registered name in this jurisdiction. Let us know if you have not yet filed a Form 6.
Regulatory Report #55: In November of last year we sent out a newsletter which dealt with….

· The “new” requirement for a written test for new CVOR Applicants

· Changes to the CBSA’s procedure for processing applications for Carrier Codes

· The need to regularly order and review your CVOR Abstracts to monitor your Overall Violation Rate
Regulatory Report #54: In June of last year we sent out a mailing which addressed….

· A new procedure regarding the mailing of trial notices directly to defendant companies and drivers

· Recent news reports confirming the existence of Ministry of Transportation enforcement quotas

· The on-going issue of American drivers with criminal records needing to get permission to come to Canada

· When a Carrier needs to change from Non-Bonded to Bonded Highway Carrier Status with the CBSA

· The TEANA Conference is San Antonio and the pre-conference workshop presented by BorderConnect
Regulatory Report #53: In February of 2013 we discussed…

· The Deputy Registrar’s office using their sanctioning power to collect unpaid fines from CVOR holders

· Client Identification and Verification Rules for Ontario Lawyers

· A reminder of the relatively new law in Ontario prohibiting the use of handheld devices

· A possible defence to the very common “Fail to Display Device” charge under sec. 85(1) of the HTA
As always, if any of these topics are of interest or if you didn’t get a copy of one of these mailings, please send a note to Michael@michaelwalkerlawoffice.com or go to the firm’s website where copies of more than 20 of the most recent newsletters have been posted. The website is www.michaelwalkerlawoffice.com
And Finally..... Included with this mailing (if applicable) is The Tara Corporation’s annual invoice for acting as your company’s registered agent for service in Ontario. The amount of the bill remains unchanged- $125.00- and that is literally a fraction of what some other firms and agencies are charging their “foreign” clients for this service…and less than half what was being charged when I was with another firm in 1996.  There is also still no charge for the 13% HST or for everyday disbursements. We trust you will find this to be in order and we want to thank you for allowing us to continue to represent you in this jurisdiction.  
We’d also like to thank you for your patience during the great “Ice Storm of 2013”. As many of you know, our office was without power, telephone, telefax and internet access for several days around Christmas and we apologize for the difficulty some of you may have experienced trying to contact us at that time. In the future, please don’t hesitate to call my personal iphone at 647-459-2370 if you cannot reach our office number. Thanks. 

______________________________

Michael Walker BSc., LLB

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

