                                                                                                                                                                                                                                                                                                                                                                                                                                                                       The Michael Walker Law Office
The Tara Corporation
Michael@michaelwalkerlawoffice.com
www.michaelwalkerlawoffice.com
3219 Yonge Street







Telephone #: 416~488~0059

Suite 221 








Telefax #: 416~488~0095

Toronto, Ontario 







e-mail #: trucklaw@gmail.com

Canada M4N 2L3







H.S.T. #:  R137 062 501

                            





               Date: April 2015
Re: Regulatory Report #60
Examining the Benefits of an Online Judicial System for HTA and Municipal Bylaw Infractions: Many of you have retained our firm to represent your companies or your drivers on various offences in Courts around the Province. Our network of licensed and insured transportation lawyers and paralegals (many of whom previously worked for the Ministry of Transportation) are usually pretty successful at resolving these matters positively and minimizing the impact on a client’s CVOR. The present system is not perfect …but it works. On April 7th the Ontario Trucking Association hosted a meeting to discuss the Ministry of the Attorney General’s plan to instead move to an online system for challenging such offences. Cases would now be resolved online, using independent hearing officers, rather than in Courts before Judges. There would still be an opportunity to make submissions regarding the amount of the fine (now referred to as “AMPS”) but apparently we would no longer be able to negotiate lower CVOR demerit points for our clients. “Serious offences raising concerns about public safety” would reportedly continue to be prosecuted as offences in the Court system…but it isn’t clear what type of offences that would include. We’ll obviously stay on top of this. 
Ontario Corporations Tax for Non-Residents: One of the tests for determining whether a foreign corporation is liable for Ontario income tax, is whether it has an Ontario “permanent establishment” under Clause 2(2)(a) of the Corporations Tax Act. That seems simple enough and it certainly isn’t a concern to the great majority of our American clients making movements to, from or through this jurisdiction.  But subsection 4(8) provides that where a non-resident “produced, grew, mined, created, manufactured, fabricated, improved, packed, preserved, or constructed anything in Canada in whole or in part of the taxation year, the non-resident is deemed to have maintained a permanent establishment for Ontario tax purposes.” This unfortunately does apply to some clients. They may have no employees here. They may have no office here. But, if they help to install the equipment they deliver, that alone may be enough to trigger tax liability.  Please keep this in mind when delivering to your Ontario customers. 
Can you Terminate a Driver because he doesn’t speak English?: In Liu v Everlink Payment Services, 2014 HRTO 202, the Ontario Human Rights Tribunal ruled language was not a protected ground, but “place of origin” was - and they awarded a terminated employee 11 months of lost wages and $15,000 as compensation for injury to his dignity, feelings and self-respect.  Every case has different facts but some questions should always be asked….can the employer demonstrate that English proficiency is a bona fide (good faith) occupational requirement? Is it rationally connected to the job? Is it impossible to accommodate a non-English speaking driver without imposing undue hardship? Suffice to say that clients should remember that deciding to fire- or hire- a driver based on English language proficiency can give rise to liability.  You can’t make decisions based on someone’s accent…and if you have concerns about an existing employee, you must let them know and give them a chance to try to improve their English. Be objective, be fair…and be careful. 
Ontario Road Safety- Bill 31: You may wish to notify drivers coming to this province that new legislation, currently in committee, would increase the maximum fines for distracted driving to $1,000.00. The Transportation Statute Law Amendment Act (also referred to as “Making Ontario’s Roads Safer”) has broad support and is likely to be enacted soon. In addition to the crackdown on “texting and driving”, the Bill contains a number of other proposed initiatives. For example, drivers will be required to give cyclists at least a metre of room when passing them, and would also be required to slow down and change lanes when approaching a stopped tow truck with flashing amber lights. We’ll continue to keep you informed of other changes which might impact on your movements in this Province. 
Regulatory Report #59: The June 2014 newsletter dealt primarily with two issues….

· The status of the ongoing challenge to the validity of Ontario’s “speed-limiter” legislation

· The need to regularly order and review a copy of your CVOR Abstract to see your Overall Violation Rate
Regulatory Report #58: This edition of our newsletter  was specifically for our American clients and addressed….

· The need for foreign corporations to register under Ontario’s Extra-Provincial Corporations Act

· Another reminder regarding the need for foreign LLCs to register under Ontario’s Business Names Act
Regulatory Report #57: This edition of our newsletter covered a number of topics including….

· The fact that other Ontario Courts were following London’s lead and refusing to allow the filing of tickets after 15 days

· The difference in the Hours of Work regulations between Canada and the USA

· A change in the enforcement policy of the CBSA with regard to their  “new” requirements
Regulatory Report #56: Our February 2014 mailing included our annual Tara Corporation invoices and also addressed…

· The crackdown on the filing of late tickets, particularly in London’s Court

· New legislation increasing the Victim Surcharge which is automatically added to all fines 

· When an officer can search a Commercial Motor Vehicle

· The requirement for an American LLC to register under Ontario’s Business Names Act
Regulatory Report #55: In November of 2013 we sent out a newsletter which dealt with….

· The “new” requirement for a written test for new CVOR Applicants

· Changes to the CBSA’s procedure for processing applications for Carrier Codes

· The need to regularly order and review your CVOR Abstracts to monitor your Overall Violation Rate
Regulatory Report #54: In June of 2013 we sent out a mailing which addressed….

· A new procedure regarding the mailing of trial notices directly to defendant companies and drivers

· Recent news reports confirming the existence of Ministry of Transportation enforcement quotas

· The on-going issue of American drivers with criminal records needing to get permission to come to Canada

· When a Carrier needs to change from Non-Bonded to Bonded Highway Carrier Status with the CBSA

· The TEANA Conference in San Antonio and the pre-conference workshop presented by BorderConnect
As always, if any of these topics are of interest or if you didn’t get a copy of one of these mailings, please send a note to Michael@michaelwalkerlawoffice.com or go to the firm’s website where copies of more than 20 of the most recent newsletters have been posted. The website is www.michaelwalkerlawoffice.com
And Finally… We’d like to thank the great majority of you who have already forwarded payment of The Tara Corporation’s annual invoice for acting as your resident agent-for-service in Ontario for this year. That bill- for $125.00- was dated February 1st and was sent out with one of our previous newsletters. If our records indicate that payment is still outstanding, a reminder will have been included with this mailing. Please give us a call if you need any further information before payment can be forwarded. Thanks.  
______________________________

Michael Walker BSc., LLB

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

