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Re: Regulatory Report #77
Online Carrier Record: Some of you may recall we used to regularly obtain a copy of your company’s CVOR Abstract from the Carrier Records department of the Ministry of Transportation. That meant getting a signed original letter of authorization from our clients and making a trip to see Kim Wood at the MTO Offices in Downsview to pay the $5.00 fee for each report. That is no longer necessary. The Ministry has introduced a new service called the “Online Carrier Record”- a portal which allows carriers to instantly access their CVOR Safety Records in real time, 24/7, for free. You can access the Online Carrier Record service by visiting http://www.ontario.ca/carrierrecords Access is granted based on the email provided to the Ministry on your CVOR Application. I would recommend you try to do this monthly….or at least quarterly. If you are ever called before the Carrier Sanctions Office because your Violation Rate has gotten out of hand, the Deputy Registrar will not be pleased if you are unable to provide documentation of your frequent use of this free service as part of your preventative Safety Plan. . 
Moving Ontarians More Safely Act, 2021: As we explained in a previous email, the Ontario Government has also recently introduced the “MOMS Act” to “help protect families by targeting those who engage in stunt driving and unsafe, high risk driving”. That legislation also includes new measures designed to improve truck safety which will be of interest to our clients on both sides of the border. This will mean a clarification of dimensional limits for trailers and increased prosecution of those who violate hours-of-service rules. 
COVID-19 Vaccinations: Can employers make vaccines mandatory? Or demand to know whether or not their employees have been vaccinated? Some American employers are insisting drivers and staff get vaccinated. Others are making vaccination a mandatory requirement for new hires. Employment lawyers in Canada are expressing varying opinions on whether employers can make vaccines compulsory or demand to know whether employees have taken the shot. “While employers can make vaccines necessary in their policies, whether those requirements would hold up if challenged is another matter”, says Hermie Abraham, an employment lawyer and the owner of Advocation Professional Corporation. Because the federal and provincial governments have so far refrained from making the COVID-19 vaccine mandatory, it’s “unlikely” that workplace policies that do so will stand if tested in court or through arbitration. 
“Requiring a medical procedure such as a vaccine could be considered a breach of privacy or a human rights violation”, says Lior Samfiru, partner at Samfiru Tumarkin LLP. Still, both Abraham and Samfiru say there are scenarios in which employer policies requesting vaccination against COVID-19 would withstand a challenge. What if the employee has to travel to a jurisdiction where vaccine passports are mandatory? An unvaccinated employee might become unable to do their job. In Canada, if an employee’s choice not to be vaccinated prevented the person from being able to perform core duties of the job, an employer would have to perform a two-step analysis, Abraham says. In a situation where the choice was motivated by religious or health reasons, the employer would have a so-called “duty to accommodate to the point of undue hardship,” she says. This might involve allowing the employee to instead only make domestic moves? However, if there is no workable solution, or if the employee has no religious or health grounds for declining to be vaccinated, “there would be what we call ‘a frustration of contract’,” Abraham says. In such a scenario, employers would likely be able to end the employment contract with limited liability. And, of course, if the government issued new rules mandating vaccinations in certain workplace settings, employers would be justified in implementing policies that comply with those requirements, Abraham and Samfiru say.
“If requiring that employees get the COVID-19 shot is complicated, so is asking whether they are vaccinated or not.” If Canadian health authorities were to issue guidelines saying only full-vaccinated people were allowed to mingle indoors without a mask, then it would be appropriate for employers to ask who received the shot to decide what workplace measures to put in place, Samfiru says. But employers asking for proof of vaccination is a “slippery slope,” Abraham says. The requirement might result in employees feeling the pressure to have to share personal health information that goes beyond the vaccine.   “For example, I might be in the early stages of pregnancy and don’t want to get the COVID vaccine, but I don’t want to disclose it to my employer,” she says. 
“The whole COVID vaccine and stay-at-home orders — they’ve been very polarizing,” she says. “There is a potential for conflict in the workplace as it pertains to employees taking the law into their own hands.” On both sides of the vaccine divide, the concern is workplace harassment and bullying. Samfiru, for his part, sees trouble brewing for employers who are taking a heavy-handed approach to vaccination. “I’ve received a number of calls over the past couple of months from individuals who have been given these ultimatums from their employer: get vaccinated or else,” he says. “I think these employers will find themselves on the wrong side of a wrongful dismissal claim.”
Regulatory Report #76: Our March 2021 newsletter addressed:

· Demerit points assessed against a driver’s licence after an HTA conviction

· Ontario’s Cannabis Act

Regulatory Report #75: In October of 2020 we updated our clients on:

· The ongoing impact of the Covid lockdown on pending charges in Ontario Courts

· The new process for renewing CVORs online

· Registering with the new Hazardous Waste Information Network

· CBSA Memo D3-1-5 regarding incidental domestic moves in Canada by American carriers 
Regulatory Report #74: In March of last year we sent out a newsletter which dealt with:

· The impact of the Covid-19 pandemic on our industry in general and on pending court cases in particular
Regulatory Report #73: In February of last year we reported to our clients regarding:

· The Truck Safety Blitz being conducted by the Ministry of Transportation and the Ontario Provincial Police

· The retirement of our colleague Jocelyn Leclerc in Quebec

· The Ontario Speed Limit Pilot Project temporarily raising the speed limit on a few Ontario highways
Regulatory Report #72: In November of 2019 we addressed:

· The CVOR Accident Review Panel

· Mandatory electronic reporting of inbound shipments at the border
As always, if any of these topics are of interest or if you didn’t get a copy of one of these mailings, please send a note to Michael@michaelwalkerlawoffice.com or go to the firm’s website where copies of about 40 of the most recent newsletters have been posted. The website address is www.michaelwalkerlawoffice.com
Finally….  
Canadian Electronic Logging Device (ELD) Mandate: My clients will know that June 12th is the date of Canada’s ELD “soft launch” requirement. Canadian authorities are now finally requiring truckers to use ELD devices that are certified by an accredited third-party certification body. Naturally, American clients are wondering if the devices they have been using since 2017 will be accepted. 

The Minister of Transport Omar Alghabra didn’t expressly address that question…..“…with the support of provinces and territories, and in consultation with the industry, we will work together on the successful and effective implementation of a progressive enforcement period. This will give sufficient time for industry to obtain and install certified electronic logging devices without penalty as of June 12, 2021. Early enforcement measures will consist of education and awareness.” 
This period of educational enforcement should last for a full year. If you have any questions about this new requirement, or if your drivers receive any charges during this period, please contact us immediately. 

______________________________

Michael Walker BSc., LLB

The Regulatory Report is intended as a report to clients and friends of the firm on legal developments affecting the transportation industry. It does not constitute an exhaustive legal study and should not be regarded or relied upon as individual legal advice or opinion. The author would be pleased to provide more specific information or individual advice on matters of interest to any reader. 

